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                                      JUDGMENT  

 

1. The present case arose out of a FIR lodged by informant Gulzar 

Hussain against the accused persons Md. Noor Jamal, Musstt Jorina 

Khatoon and Jaribul Khatoon alleging that on 29.06.2010, at about 

12:00 p.m. when he was returning home from Tezpur, the accused 

persons armed with dao and latti came running towards him from 

their house and stopped his motorcycle and took away a sum of Rs. 

5000/ from his pocket. The accused persons also threatened to kill 

him if he tries to institute a case against them and also showered 

various obscene words on him. Hence this case.        

2. On receipt of the FIR, officer in charge of Tezpur police station 

registered a case vide Tezpur P.S. case no 610/10 under section 

341/379/294/506/34 of the Indian Penal Code (IPC) and endorsed the 

case for investigation. Accordingly investigating officer (I/O) launched 

the investigation of this case. On completion of investigation, I/O 

finally submitted the charge sheet against the accused U/S 

341/294/506/34 of the IPC. 

3. Thereafter, cognizance was taken and summon was issued against the 

accused. On appearance of accused, relevant documents were 

furnished to him in view of Section 207 of the Criminal Procedure 

Code (Cr.P.C.). Then, on perusal of the materials on record and after 

hearing the learned counsels appearing for both the parties, prima-

facie materials of offences under Sections 341/293/506/34 of the IPC 

were found against the accused persons and accordingly particulars of 

said offences were explained to them. On being asked, accused 

pleaded not guilty and claimed to be tried. 

 



 

 

4. In support of its case, prosecution examined as many as 5 (five) 

numbers of witnesses and also exhibited several documents. The 

material witnesses were cross-examined by the defense and 

thereafter the witnesses were discharged.  

 

5. On closure of prosecution evidence, accused was examined U/S 313 

of the Cr.P.C, wherein they declined for defense evidence.  

6. I have heard the arguments advanced by the learned A.P.P. and the 

learned counsel appearing for the accused persons, also perused the 

materials available in the record. 

 

7. Upon hearing and after perusal of the record, following points are 

formulated for proper adjudication of this case: 

  

(A) Point no. 1: Whether the accused persons in furtherance of 

their common intention on 29.06.2010 at about 12:00 P.M.  

voluntarily obstructed the informant from proceeding in a 

direction in which they have a right to proceed and thereby 

committed the offence punishable U/S 341 r/w Section 34 of 

the IPC? 

(B) Point no. 2: Whether the accused in furtherance of their 

common intention on the same date and time sold, lets to 

hire, distributes, exhibits or circulates to the informant under 

the age of twenty years any obscene objects or has offered or 

attempted to do so and thereby committed the offence 

punishable U/S 293 r/w Section 34 of the IPC? 

(C)  Point no.  3: Whether the accused persons in furtherance of 

their common intention on the same date and time threatened 

to kill the informant if he tries in future to lodge a complaint 

about the incident and thereby committed the offence 

punishable U/S 506 r/w Section 34 of the IPC? 



 

 

                        

 

 

DISCUSSION DECISION AND REASONS THEREOF 

8. At first let me try to reproduce the relevant testimonies of prosecution 

witnesses. 

9. P.W. 1, Md. Gulzar Hussain who is the informant in the instant 

case has deposed in his examination in chief that the incident took 

place on the month of june 2010 at about 12:00 p.m. On the day of 

occurrence he along with his brother Safiqul Islam were riding home 

on a motorcycle, when they reached in front of the homestead of 

accused persons, both of them armed with dao etc. restrained them 

and scolded them in obscene languages. They also threatened them 

with dire consequences if the matter is reported to police or court of 

law. On that day itself he lodged the FIR i.e. Exhibit 1 wherein exhibit 

1(1) is his signature. 

10. During cross-examination, PW 1 has deposed that at the time of 

occurrence he was returning home from Tezpur Ext.1 was lodged after 

about 3 hours of occurrence. There is a house of one Makesh Ali 

nearby the place of occurrence. At the time of occurrence except the 

accused persons no other person was present. He sustained swelling 

injury which was shown to police as well as to the doctor.  

11. P.W.  2, Mustt. Samsun Nehar has deposed in his examination in 

chief  that the occurrence took place on 28.06.2010 at about 12:00 

PM. At that time he was at home. The informant told him that he was 

returning home from Tezpur along with Safiqul Islam and on the way 

the accused persons armed with lathi, dao, axe etc. scolded them in 

filthy language and also gave them threatening . 



 

 

12. During cross examination, PW 2 has stated that on the date  of 

occurrence his son lodged the FIR. He was reported of  the 

occurrence at about 1:30 PM on that day.   

13. P.W.  3, Md. Samser Ali in his examination in chief has deposed 

that the occurrence took place on 28-06-2010 at about 12:30 PM. At 

that time he was at home. On that day at about 1:00 PM the 

informant returned home and reported him that when he along with 

Safiqul Islam was returning home, on the way the accused persons 

armed with lathi, dao, axe etc. scolded them in filthy language and 

also scuffled with them.  

14. During his cross examination, he stated that the occurrence took 

place at village Singitoli in front of the house of the accused persons. 

One Keramat Ali, Abdul kuddus, Joynal have their houses in and 

around the place of occurrence.  On the following day of the 

occurrence, the informant lodged an FIR at Borghat OP.  

15. P.W.  4, Md. Safiqul Islam in his examination in chief has deposed 

that on 29.06.10 at about 12:00 PM when he along with the informant 

was returning home in a bike, near the house of the accused persons, 

the accused persons armed with dao, lathi came towards us and 

threatened us.  

16. During his cross examination he stated that there were  around 10-15 

people present at the place of occurrence who saw the incident.   

17. P.W. 5, O/C Lahorighat P.S  Kazimuddin Ahmed , in his 

examination in chief has deposed that he went to the place of 

occurrence and prepared the sketch map. Ext 2 is the sketch map and 

Ext.2(1) is his signature. The accused persons appeared voluntarily 

before him, so they were allowed to go on police bail. He after that 

filed the charge sheet .Ext.3is the charge sheet and Ext.3 (1) is his 

signature. 

18. During his cross examination he stated that the offence took place in 

a PWD road. PW1 did not state in his statement u/s 161 that the 



 

 

incident occurred at 2:30. Keeramat Ali who stays near the place of 

occurrence was not examined by him. 

19.  Now let me try to decide the points formulated in the instant case on 

the basis of evidences on record. For the sake of convenience all the 

three points are decided together. 

Point no. 1: Whether the accused persons in furtherance of their 

common intention on 29.06.2010 at about 12:00 P.M. voluntarily 

obstructed the informant from proceeding in a direction in which 

they have a right to proceed and thereby committed the offence 

punishable U/S 341 r/w Section 34 of the IPC? 

20. Section 341 of the IPC prescribes punishment for wrongful restraint. 

Section 339 of the IPC defines wrongful restraint which reads as 

follows: 

“339. Whoever voluntarily obstructs any person so as to 

prevent that person from proceeding in any direction in 

which that person has a right to proceed, is said wrongfully 

to restrain that person.” 

After going through the section 339 of the IPC, it appears to me 

that in order to held the accused persons guilty u/s 341, 

prosecution is required to prove the following facts: 

(a). That, the accused has voluntarily obstructed.  

(b). That, the obstruction prevented the informant from proceeding 

in a direction in which the informant has a right to proceed. 

 

21. On a careful reading of the above provisions of law, it appears to me 

that voluntary obstruction preventing someone to proceed in a 

direction in which they have a right to proceed is one of the most 

important ingredients for making a person guilty U/S 341 of the IPC. 

Hence prosecution needs to prove the following facts: 

a. That the accused voluntarily obstructed the informant.  



 

 

b. That the obstruction was to prevent the informant from 

proceeding in a direction, in which he has a right to proceed.  

(A) Point no. 2: Whether the accused in furtherance of their 

common intention on the same date and time sold, lets to hire, 

distributes, exhibits or circulates to the informant under the age 

of twenty years any obscene objects or has offered or 

attempted to do so and thereby committed the offence 

punishable U/S 293 r/w Section 34 of the IPC? 

(B)  Point no.  3: Whether the accused persons in furtherance of 

their common intention on the same date and time threatened 

to kill the informant if he tries in future to lodge a complaint 

about the incident and thereby committed the offence 

punishable U/S 506 r/w Section 34 of the IPC? 

 

 PW1 and PW4 has stated that while they were returning home in a 

bike, when they reached near the house of the accused persons, 

the accused persons armed with dao, lathi, axe etc. restrained 

them and threatened them of dire consequences if the matter is 

taken to police or court of law. PW1 further stated that there was 

no one present when the occurrence took place whereas PW4 has 

deposed in his cross examination that the occurrence took place in 

presence of 10-15 people. There is contradiction between the PW1 

and PW4 in this regard. Now since the incident took place in 

presence of both of them, it is likely that either it must have 

occurred in presence of 10-15 people as stated by PW4 or no one 

as stated by PW1. However throwing light at the time when the 

occurrence took place which is about 12:00 PM, it is very hard to 

believe that there was no one present at that time when the 

occurrence took place when PW1 himself deposed that there was a 

residence of one Makesh Ali nearby the place of incident. The 

informant has not examined any eye witnesses. Moreover the 



 

 

witness that has been listed in the FIR was not examined by the 

informant. Mere stating that the accused persons has restrained or 

threatened without sufficient evidence cannot be a reason to hold 

the accused persons guilty of offence u/s 341 or 506 of the IPC. No 

doubt PW 2 also deposed in his evidence that the accused persons 

threatened the informant but whatever has been deposed by PW2 

and PW3 is what they have heard from the informant. The hearsay 

evidence can be relied on if there is corroboration. However the 

evidence of the PW2 and PW3 reveals no corroboration .Whereas 

the incident occurred as stated by other PW’s to have occurred on 

29-06-10, PW2 and 3 deposed that it occurred on 28-06-10. Further 

PW2 deposed that the FIR was lodged on the same day of 

occurrence whereas PW3 deposed that it was lodged on the 

following day. Where PW2 deposed that the accused persons 

threatened the informant, PW3 is silent in this regard and states 

that the accused persons scuffled with the informant. So finding 

discrepancies in the testimonies of PW2 and PW3 I find it 

imprudent to rely on the evidences put forward by PW2 and 3. 

                There is no evidence on record to prove the ingredients 

of Section293 of IPC. PW1 in his evidence stated that the accused 

persons scolded them with filthy language but PW4 was silent in 

this regard. Further PW1 has not stated what filthy words were 

used. Mere stating that the accused persons scolded them with 

filthy language does not suffice. To hold a person guilty u/s 293, 

there has to be selling, letting,hiring, distribution, exhibition or 

circulation to any person under the age of 20 years any obscene 

objects. But no such evidence has been adduced to hold the 

accused guilty. Further it appears that prosecution has not adduced 

any evidence in order to prove the proximity between the accused 

and the occurrence. On the basis of above discussions, it appears 

to me that prosecution has failed to prove the connection between 



 

 

the accused with the alleged offence. As such, I have arrived at the 

considered opinion that prosecution has miserably failed to prove 

the charges U/S 341/293/506/34 of the IPC beyond reasonable 

doubt. Accordingly accused is found not guilty under the above 

mentioned sections of the IPC. 

 

22. In view of the above, accused is found not guilty U/S 341/293/506/34   

of the IPC and accordingly he is acquitted. 

 

                        ORDER   

 

23.  Accordingly accused persons were acquitted of the charges leveled 

against them. 

24. Set the accused persons at liberty forthwith. 

25. Bail bond for the accused persons are extended for a further period of 

six months in view of section 437(A) of the IPC. 

26. Case is accordingly disposed of on contest. 

27. Given under the hand and seal of this court on this 12th  day of 

October, 2017 at Tezpur, Sonitpur. 

 

 

 

                                                         (Smt. J. Hazarika) 

                                           Judicial Magistrate First Class 

                                                        Tezpur, Sonitpur 

                            

 

 



 

 

APPENDIX 

A WITNESS OF PROSECUTION: 

1 P.W.1: Md. Gulzar Hussain 

2 P.W.2: Mustt. Samsun Nehar 

3 P.W.3: Md. Samser Ali 

4 P.W.4:  Md. Safiqul Islam 

5 P.W.5: Kazimuddin Ahmed 

 

B EXIBITS OF PROSECUTION:  

1 Exbt.1: FIR.   

2 Exbt.1(1): Signature of the informant. 

3 Exbt.2: Sketch map. 

4 Exbt.2(1): Signature of SI kazimuddin Ahmed. 

5 Exbt.3: Chargesheet. 

6 Exbt. 3(1): Signature of SI kazimuddin Ahmed. 

 

C WITNESS OF DEFENSE: Nil 

 

D EXHIBITS OF DEFENSE: NIL 

                                                                                                             

                                                                                       

Smt. J. Hazarika, 

                                               Judicial Magistrate First Class 

       Tezpur, Sonitpur 

 

 

 


